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form part of the "front wall of the building.'" Yet it seemed an 
integral part of the building and of the purpose of the restriction 
was .that no substantial part thereof should be closer to 'the true 
street line' than a certain distance. Incidentally it is stated that the 
porch is 'an open frame structure,' but then it would be no more a 
part of the front wall than it was if closed at the ends, or if con- 
structed of other material. Suppose the main building were frame, 
and built on brick piers, as the porch? It is not stated the window 
starts from the ground over the line, but it projects. If the porch 
could have gotten support like it, would it have made any difference?" 



Edmonson et al. v. Potts' Adm'r. 

June 9, 1910. 
[68 S. E. 254.] 

1. Appeal and Error (§ 927*) — Demurrer to Evidence — Review. — 

"Where the case is heard as on demurrer to evidence, defendant, ob- 
taining a judgment in the trial court, is entitled to the benefit of 
the most favorable construction which can be placed on his evidence. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
2912; Dec. Dig. § 927.*] 

.2. Principal and Surety (§ 126*) — Discharge of Surety — Failure of 
Creditor to Sue Principal Obligor — Notice. — The notice which will 
discharge a surety under Code 1904, § 2890, providing that the surety 
on any matured obligation may require the creditor by notice in writ- 
ing forthwith to institute suit thereon, must show an unequivocal 
demand on the creditor to sue on the obligation; and notice by a 
surety on a note to the holder thereof to take such action as is nec- 
essary to get the surety's name off the note, and' a request to sue 
one of the several parties to the note, were not an explicit demand to 
sue on the note, and the failure of the holder to sue thereon did not 
release the surety. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. 
§§ 329-351; Dec. Dig. § 126.*] 

Error to Circuit Court, Mecklenburg County. 

Action by J. W. Edmundson and another, receivers of the 
Bank of Mecklenburg, against E. H. Potts' administrator. There 
was a judgment for defendant, and plaintiffs bring error. Re- 
versed and rendered. 

W. B. Homes, Abner C. Goode, C. T. Baskerville, Chas. J. 
Faulkner, Jr., and B. P. Buford, for plaintiffs in error. 
Wood' Bouldin, for defendant in error. 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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Buchanan, J. The material question involved in this case, 
and the only one that it is necessary to decide, in the view we 
take of the case, is whether or not the notice to sue, relied on 
by the defendant as barring the plaintiffs' right of recovery, was 
sufficient under the provisions of section 2890 of the Code of 
1904. 

That section, so far as relevant to this case, is as follows: 
"The surety or guarantor or indorser (or his committee or per- 
sonal representative) of any person bound by any contract may, 
if a right of action has accrued thereon, require the creditor, 
or his committee or personal representative, by notice in writing, 
forthwith, to institute suit thereon. * * *" 

The contract sued, on in this case is a negotiable note, made 
by the Mecklenburg Live Stock Company, for $2,000, payable 
to and indorsed by E. H. Potts, the defendant's intestate, and 
C. W. Harris and B. E. Cogbill, and is owned by the Bank of 
Mecklenburg, of which the plaintiffs are the receivers. 

The notice to sue relied on by the defendant was not a formal 
notice to the bank, but was contained in letters written by the 
defendant, as the administrator of E. H. Potts, deceased, to the 
cashier and president of the Bank of Mecklenburg. Neither 
the letters nor copies thereof were introduced in evidence, but 
the writer of the letters and the officers to whom they were 
written respectively testified to their contents. 

The defendant stated that some time after his decedent's death 
he was informed of the existence of the note sued on, and that it 
was held by the Bank of Mecklenburg. He about the same 
time learned that his decedent had made a settlement with Mr. 
Cogbill, one of the indorsers on the note, through his attorney, 
Mr. Faulkner, who was also president of the bank, in which 
his decedent had paid Mr. Cogbill his share of the note. The 
defendant thereupon wrote "the cashier of the bank at Boydfon, 
and explained the nature of the settlement and asked that such 
steps be at once taken by the bank as would release Mr. Potts 
name on the note as surety. Subsequently I wrote to Mr. 
Faulkner as president of the bank and urged that he" take such 
action as would release Mr. Potts' name. I frequently talked 
with Mr. Faulkner with regard to his bringing suit against Mr. 
Cogbill in order that the matter might be closed, as I as adminis- 
trator desired to close the administratorship of the Potts estate. 
The notices were in writing to Mr. Faulkner as president of 
the bank to bring suit or take such action against Cogbill so as 
to liberate Mr. Potts' name as surety." He further testified 
that he could not recall "the language of the different notices, but 
they all urged, the bank to take such action as was necessary to 
get Mr. Potts' name off the note." 
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Mr. Overby, the cashier of the bank, in testifying to the con- 
tents of the letter to him, said that he could not state when he 
"received notice to bring suit, though it was some time after 
the maturity of the note. My recollection of the contents of 
notes [notice], which was in writing, was to the effect that Mr. 
Gregory, as administrator, wished the bank to take such steps 
as would relieve Mr. Potts' estate of any responsibility as in- 
dorser on note." 

The testimony of the president of the bank, Mr. Faulkner, 
as to the contents of the letters written to him, is as follows: 
"I remember on one occasion his [the defendant] writing to 
me in connection with some other matter that he wanted Mr. 
Potts' name gotten off the paper, and again last fall he not 
only spoke to me in person about it, but he wrote me a letter 
especially on the point, in which he stated that he wanted us 
to bring suit against Cogbill on the note. About the time I 
received this last letter, Mr. Cogbill had already gotten into his 
troubles and I saw Mr. Gregory and asked him if he thought 
best to bring suit. He replied that he did not think that it was 
any use in bringing it now ; that I had waited until too late." He 
further stated, in reference to the conversations with the defend- 
ant and the contents of the letters received by him, that in every 
instance they were to the effect that the defendant "wished the 
bank to get Mr. Potts' name off the paper." 

Giving the defendant the benefit of the most favorable con- 
struction (as he is entitled to, since the case is heard here as 
on a demurrer to the evidence) which can be placed upon his 
letters to the officers of the bank, as their contents are dis- 
closed by the record, did they, or either of them, contain a 
clear and explicit requirement for the bank "forthwith tc in- 
stitute suit" on the note? 

Unless the letters relied on as giving notice contained such 
a requirement to sue, the provisions of section 2980 of the Code 
were not complied with. That section is very stringent in its 
terms. The effect of failure to institute suit against every party 
to such contract who resides in this state and is not insolvent, 
after notice, is an absolute forfeiture of all claims against every 
surety upon the contract. To the surety giving the notice it is 
an absolute extinguishment of the debt. Code, § 2891 ; Davis' 
Adm'r v. Snead, 33 Grat. 705, 708, 709. Before the creditor 
should be held to have forfeited all his rights under the contract 
against all the sureties for a failure to forthwith institute suit 
upon the contract, it ought clearly to appear that the notice re- 
lied on to have that effect required suit forthwith to be instituted 
on the note. , 

Notice "to take such action as was necessary to get Air. .Potts 
name off the note" was not a clear and explicit requirement to 
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sue upon the note, as the surety might be relieved from liability 
on the note in various other ways. Neither was the direction 
or request in the letter to bring suit against Cogbill, one of the 
parties to the note, a clear and explicit requirement to sue upon 
the note. The cases are numerous which hold that notice to 
discharge a surety must comply substantially with the statute, 
and must show a clear, unequivocal, and distinct demand upon 
or command to the creditor to institute suit upon the contract. 
See Savage's Adm'r v. Carleton, 33 Ala. 443 ; Kaufman v. Wil- 
son, 29 Ind. 504; Bates v. State Bank, 7 Ark. 394. 46 Am. Dec. 
293; Parrish v. Gray, 1 Humph. (Tenn.) 88: Shinier v. Jones, 
47 Pa. 268; Warner v. Beardsley, 8 Wend. (N. Y.) 194; Moore 
v. Peterson, 64 Iowa, 425, 20 N. W. 744. 

It follows, from what has been said, that we are of opinion 
that the notice relied on to bar the plaintiffs' right against the 
defendant was not sufficient, and that the trial court erred in not 
so holding. Its judgment must therefore, be reversed, and, as 
all matters of law and fact were submitted to the trial court for 
its decision, this court will enter such judgment in favor of the 
plaintiffs as the trial court ought to have entered. 

Reversed. 

Harrison, J., absent. 

Note. 

Generally a statute prescribing the manner of giving notice or 
stating the character of notice contemplated must be strictly com- 
plied with. Smith v. Smith, 4 Iowa 266; Town of O'Fallon v. O. 
& M. Ry. Co., 43 111. App. 572. 

Thus where notice was required to be posted in "two conspicuous 
public places" proof that it was posted in two public places is not 
a sufficient compliance with the law. Gewey's Island R. R. Co. v. 
Bolton, 48 Me. 431, 77 Am. Dec. 236, citing Bearce -v. Fossett, 34 
Me. 575. 

And where a statute requires notice in writing, the mere reading 
of the notice to the party to be notified is not sufficient: there must 
be a delivery of the paper or a copy in writing. Daniel v. Obert, 
20 111. App. 557, citing Hart v. Gray, 3 Sumner 339 Fed. Case 6152. 

Although, it has been held, that inasmuch ' as the object of the 
statute is the protection of the sureties, it must be given a liberal 
construction to that end. Wright v. Stockton, 5 Leigh 153; Gillilan 
v. Ludington, 6 W. Va. 128, 140; Davis v. Snead, 33 Gratt. 705. It 
seems that the general trend of decision is that the validity of the 
notice to be given under the statutory provisions for the relief of 
sureties is to be tested as in other cases of statutory notice, and 
that the form and contents of the notice must conform to the re- 
quirements of the statute. See Barnes v. Mowry, 129 Ind. 568, 28 
S. E. 535, citing Harris v. Newel!. 42 Wis. 690; Dane v. Cordnan, 24 
Cal. 164; Smith v. Freyler (Mont.), Pac. Rep. 214; Halstead v. Brown, 
17 Ind. 202: Kaufman v. Wilson, 29 Ind. 504: Savage's Adm'r v. 
Carleton, 33 Ala. 443: Bethune v. Dozier. 10- Ga. 235; Baker v. Kel- 
logg. 29 O. St. 663; Barnes v. Sammans (Ind. Sup.), 27 N. E. Rep. 
747, where it was held that, in order to entitle a surety to a release, 
he must follow the remedy prescribed by statute, providing that the 
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surety may serve notice on the creditor to sue thereon. See also 
Hill v. Sherman, 15 Iowa 365; Hayward v. Fullerton, 75 Iowa, 371, 
39 N. W. Rep. 651; Iliff v. Weymouth, 40 O. St. 101. 

The notice must contain a clear and explicit direction to the cred- 
itor to sue upon the contract. Coykendall v. Constable, 48 Hun. 
(N. Y.) 360, 1 N. Y. Sup. 9; Baker v. Kellogg, 29 O. St. 663; Conrad 
v. Foy, 68 Pa. St. 381; Greenawalt v. Kreider, 3 Pa. St. 264; Lock- 
ridge v. Upton, 24 Mo. 184; Lawson v. Bukley, 2 N. Y. Sup. 178, 
citing Hunt v. Purdy, 82 N. Y. 486; Machine Co. v. Farrington, 82 
N. Y. 121; Forter v. National Bank, 54 O. St. 155; Darby v. Berney 
Nat. Bank, 97 Ala. 643, 11 S. E. Rep. 881; Strickler v. Burkholder, 47 
Pa. 476: Wilson v. Glover, 3 Pa. St. 404. 

In a case very similar to the principal case it was held, that a 
notice from a surety to a creditor, that "if you think" such surety 
"is in any way liable, you will take notice to proceed accordingly 
and legally," did not so conform to the statute as to require the 
plaintiff forthwith to sue upon the note, and was an sufficient notice. 
Fensler v. Prather, 43 Ind. 119, 124. 

The notice should not simply direct the bringing of suit against 
the principal but must demand that suit be brought against all the 
parties liable. Harriman v. Egbert, 36 Iowa 270; Christy v. Home, 
24 Mo. 242. 



Nixdorf v. Blount ct al. 
June 9, 1910. 
[68 S. E. 258.] 

1. Judgment (§ 780*)— Lien— Property Affected.— Under Code 1904, 
§3567, making a money judgment a lien on land held by the debtor 
at or after the date thereof, a judgment binds improvements made 
by the debtor's vendee with notice at the date of his purchase oi the 
judgment and a lis pendens to enforce it. 

[Ed. Note. — For other cases, see judgment, Cent. Dig. §§ 1341, 
1343-1349; Dec. Dig. § 780.*] 

2. Improvements (§ 4*) — Compensation — Right to. — One can re- 
cover for improvements made on lands of another only where they 
are made under belief that his title is good. 

[Ed. Note. — For other cases, see Improvements, Cent. Dig. §§ 
4-26; Dec. Dig. § 4.*] 

3. Improvements (§ 1*) — Effect. — Permanent improvements upon 
land become part of it, and the owner must take notice that liens 
affecting the fee attached to such improvements. 

[Ed. Note. — For other cases, see Improvements, Cent. Dig. § 1; 
Dec. Dig. § 1.*] 



*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



